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issued by: Deputy Commissioner-Central Excise (Div-1V), Ahmedabad North
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M/s Intas Pharmaceuticals Limited
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA TIHR BT GANETOT TG

Revision application to Government of India:

(1) (@) (i) Wmay«ﬁaﬁﬁmﬁwguﬁrwmmmmm%aﬁﬁq@?ﬁw
T ST-URT & UAH W & 3l GANETOT deA A #fed, HRA AN, fag F=ToE, TS
Rygrrar, <ite S, ST &0 81, Te A, 75 Reel- 110001 @1 T A AT |

A revision application lies to the Under Secretary, to the Goverriment of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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territory outside India of on excisable material used in the manufacture of the

goods which are exported to any couniry or territory outside India.
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(¢) In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No.- EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the Ol0 and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of
CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees One Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal:-
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Under Section 35B/35E of CEA, 1944 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate
Tribunal of West Block No:.2;-R.K. ‘Puram, New Delhi in all
matters relating to classification valuation and
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In view of above, an appeal against this ordq_r;‘sjﬁEI:
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5.000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. :
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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F.No.V2(32)121/Ahd-1/16-17

ORDER-IN-APPEAL

M/s. Infas Pharmaceuticals Limited, Matoda, Tal-Sanand, Dist-
Ahmedabad(henceforth, "appellant”) has fled the present appeadl
against  the  Order-in-Original No.01/DC/D/2018-19/AKJ dated
21.06.2018(henceforth,impugned order") passed by the Deputy
Commissioner, Central GST & Central Excise, Division-IV, Ahmedabad-

North(henceforth, “adjudicafing authority").

24 Briefly stated, the facts leading to present appeal are that based
on audit by CERA, a periodical show cause notice demanding reversal of
CENVAT credit Rs.42,05,320/- availed during February 2016 to June 2017
was issued fo the appellant which was decided under impugned order
disallowing said CENVAT credit. It was held by the adjudicating outhdri’ry
that CENVAT credit of service tax paid on expenses of sales promotional
marketing, selling, marketing literature, product registration/promotion efc
and on sitting fees under the head ‘Business Auxiliary Services' do not fall
under the definition of ‘input service' as defined under Rule 2(l) of Cenvat

Credit Rules 2004.

S Being aggrieved with the impugned order, the appellant preferred
this appeal contesting inter alia that CENVAT credit of service tax paid on
‘Business Auxiliary Services' which covers sales promotion services is
admissible to them; that definition of input service includes sales
promotion and market research services as eligible input service; that
interest is not demandable and penalty is not imposable; that judgement
in case of Cadila Healtcare v/s CCE 2013-TIOL-12-HC-AHM-St) involves
service of commission agent and hence nof applicable in their case. In
support of their claim, they also cited various case laws i.e. in , viz. 2016
(44) STR 427(Tri.Chennai) Steadman Pharmaceuticals v/s CCE Chennai,
2016 (45) STR 81(Tri. Mumbai)Maharastra Seamless Ltd v/s CCE Raigadh,
2017 (49) STR 261(P&H) CCE Delhi v/s Maruti Suzuki India Ltd., etc..

4. In the personal hearing held on 11.10.2018, Shri Kaza
Subrahmanyam, consultant, reiterated the grounds of appeal and
explained that it's a sales promotion and not sales commission which has
been noted by the Tribunal in their own case for past period and
submitted copy of order No. A/11928-11929/2018 dated 28.08 J.g,,
CESTAT,WZB,Ahmedabad.
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F.No.V2(32)121/Ahd-1/16-17

L | have carefully gone through the appeal wherein the issue of
eligibility of CENVAT credit of service tax paid on expenses related to sales
promotional marketing, marketing literature, product
registration/promotion etc paid under the head ‘Business Auxiliary
Services' is under dispute and it needs to be decided whether said
services falls under the definition of 'input service' as defined under Rule 2
() of Cenvat Credit Rules 2004 or otherwise. The appellant is a
manufacturer of PP medicaments and in order to check the admissibility
of Cenvat credit, it needs to be ascertained whether the service under
question is used in manufacturing of PP medicaments and for clearance
up to place of removal. The undisputed fact is that the head office of the
'oppellcmi has paid service tax on sales promotion and market expenses
made in lfo_reign currency under the head 'Business Auxiliary Services'
under reverse charge mechanism which have been distributed to the
factory of the appellant by issuing Input Service Distribution(ISD) invoices.
It would be pertinent to mention here that the appeals filled by the
appellant on same issue of admissibility of Cenvat credit in respect of
earlier period was rejected under OIA No.AHM-EXCUS-002-APP-197-198-
17-18 dated 12.12.2017. However, CESTAT,WZB, Ahmedabad has settled
the issues in favor of the appellant under its order No. A/11928-11929/2018
dated 28.08.2018 by allowing appeal filed against said order dated
12.12.2017 wherein it is held that services in question are input service in
term of definition of input service and accordingly credit is admissible. The
decision of the adjudicating authority that service tax paid under the
“‘Business Auxiliary Services' on business promotion expenses, marketing
expenses product registration/promotion expenses, payment of sitting
fees, marketing expense, foreign MR/CM expense, reimbursement of
marketing/ registration expense etc are not related fo manufacturing or
clearing of final product but related fo sales activities(i.e.after
manufacturing) was reversed by Hon'ble Tribunal’s order supra and soid
service were considered as input service. Dispute involved under present
appeal also pertains to eligibility of Cenvat credit on service tax paid on
sales promotion marketing expense, selling expense, marketing literature
expense, product registration/promotion expenses and payment of sitfing
fees etc., which Hon'ble CESTAT has settled in favor of the appellant

under order referred above.

6. It is held in Special Civil Application No.1784 of 201 6 dated 28-4-2016 _
@‘fnm“o
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be bound by the judicial pronouncements of the statutory Tribunals,

related portion of which is reproduced below:

6. In our opinion, the Assistant Commissioner committed a serious error in
ignoring the binding judgment of superior Court that too in case of the same assessee.
The principle of precedence and judicial comity are well established in our legal system,
which would bind an authority or the Court by the decisions of the Coordinate Benches or
of superior Courts. Time and again, this Court has held that the departmental
authorities would be bound by the judicial pronouncements of the statutory Tribunals.
Even if the decision of the Tribunal in the present case was not carried further in appeal
on account of low tax effect, it was not open for the adjudicating authority to ignore the
ratio of such decision. It only means that the Department does not consciously agree to
the view point expressed by the Tribunal and in a given case, may even carry the matter
further. However, as long as a judgment of the Tribunal stands, it would bind every Bench
of the Tribunal of equal strength and the departmental authorities taking up such an
issue. An order that the adjudicating authority may pass is made appealable, even at the
hands of the Department, if the order happens to aggrieve the Department. This is clearly
provided under Section 35 read with Section 35E of the Central Excise Act. Therefore,
even after the adjudicating authority passes an order in favour of the assessee on the
basis of the judgment of the Tribunal, it is always open to the Department to file appeal
against such judgment of the adjudicating authority.

7. The present appeal pertains to further period on identical issue, | am

bound to follow the Hon'ble Tribunal's order supra and accordingly, |

allow the appeals and set aside the impugned order.
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The appeal filed by the appellant stands disposed of in above

ferms. :
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Attested

s
peals)
Ahmedabad
By R.P.A.D.
To,

Intas Pharmaceuticals Ltd.,
Plot no. 457 & 458, Village-Matoda,
Sarkhej-Bavla Highway, Tal: Sanand, Dist: Ahmedabad.

Copy to:
_ The Chief Commissioner of Central Tax, Ahmedabad Zone.

1
2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad

North.
4. The Asstt./Deputy Commissioner, CGST Division-1V, Ahmedabad - North.
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